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AUSTRALIAN LABOR PARTY DISPUTES TRIBUNAL
DECISION
This matter relates to charges laid by Councillor Lambros Tapinos, Councillor Anthony Helou, Councillor Enver Erdogan and Councillor Oscar Yildiz.

Against

Councillor Stella Kariofyllidis, Councillor Kathleen Ward-Mathew and Councillor Alice Pryor.

The charges referred to rules 12.5.1 and 12.6.5 (the letter detailing the charges listed Rule 12.6.5 but it was clear that they were referring to Rule 12.6.6.  (All of the evidence at the hearing related to Rule 12.6.6).  Councillors Tapinos, Helou, Erdogan and Yildiz alleged that in accordance with Rule 12.5.1 a caucus of ALP supported Councillors took place on November 24th 2009.  In relation to Rule 12.6.6 three Councillors then voted against a number of caucus decisions. 
At the November 24th caucus meeting it was moved and seconded that Councillor Enver Erdogan would be nominated and supported as Mayor.  This was carried.  Councillor Michael Teti was nominated for the Portfolio of Social Development and Councillor Lambros Tapinos was nominated for the Portfolio of Economic Development.  Caucus elected and endorsed these nominations.
It was further alleged that in accordance with Rule 12.6.6 Councillors Karifyllidis, Ward-Mathews and Pryor then at a Council Meeting held to elect the Mayor and other senior positions voted against the caucus position which resulted in the caucus endorsed candidates for Mayor, Social Development and Economic Development to be lost to non caucus endorsed candidates or Non Labor Councillors.

Councillors Stella Kariofyllidis, Kathleen Ward-Mathews and Alyce Pryor alleged that the meeting they attended on November 14th 2009 was a

· Meeting of friends.

· No Minutes were taken of the Meeting.

· Claimed they did not believe the Meeting was binding.

They further made statements to the Disputes Tribunal indicating that as a result of the Ombudsman’s Report into Brimbank Council, they believed they were forbidden to have pre determined outcomes on any Council decision and they could be in breach of the local Government Act by voting for a “pre-conceived” decision.
In relation to the defence submitted by Councillors Kariofyllidis, Ward-Mathews and Pryor, I make the following comments.

The rules of the Australian Labor Party are quite clear.  Supported Councillors must caucus in relation to the election or appointment of Councillors to official positions and delegations.

There is no evidence to suggest that the meeting on November 24th 2009 was anything other than a caucus meeting.  In fact, email evidence submitted by Councillor Tampinos clearly showed it was a “Caucus Meeting”.  To suggest it was a “meeting of friends” is fanciful and not believable.
The further claim that Minutes were not taken is gain hard to believe, as a set of Minutes submitted as part of the charges laid were not challenged in their accuracy in respect to the endorsement of nominations of Mayor, Social Development and Economic Development.

To state that the charged Councillors felt the meeting was not binding is not plausible for Members that hold the office of a Councillor.  Any very basic understanding of the pledge, a person signs on becoming a Member of the Australian Labor Party sees that person commit to the rules of the Party.  Councillors Kariofyllidis, Ward-Mathews and Pryor I believe well understand their obligations to the party rules but chose to ignore them.

 I now refer to Rule 12.6.6 which states:
“The vote of an absolute majority of eligible Caucus Members shall bind all Members of the Caucus and no Member shall oppose in debate in Council any matter which has been determined by Caucus, except by agreement of the Caucus”.

Councillors Pryor, Kariofyllidis and Ward-Mathews made substantial verbal submissions concerning their belief that they were  in conflict or breach of the Local Government Act if they voted according to caucus decision.

Councillor Pryor claimed she had received legal advice concerning this matter and relied on this advice to reject the caucus decision.

I provided all parties connected to this dispute until Friday March 19th to provide further submissions or evidence, particularly on this matter of being in breach of the Local government Act.

On Friday March 19th I received from Councillor Kathleen Ward-Mathews a legal opinion given by Alan Swanwick, Special Counsel, MW. Law supporting the view taken by Councillor Kariofyllidis, Ward-Mathews and Pryor.

I submitted this opinion to ALP’s legal firm for comment and advice and received the following view.

“In what appears to be an alternative argument, It is contended that the conduct of the 3 Council members was justified on the basis that to follow a caucus majority is in fact a breach of section 76B of the Local Government Act.

Section 76B provides primary principles of councillor conduct and states: 
“It is a primary principle of Councillor conduct that, in performing the role of a Councillor, a Councillor must—

(a) act with integrity; and

(b) impartially exercise his or her responsibilities in the interests of the local community; and

(c) not improperly seek to confer an advantage or disadvantage on any person.”

A legal opinion relied on by the Councillors states a councillor who “forms a conscientious opinion as to where the best interests of the community lie in relation to a particular issue (including for  example the identity of the mayor, and/or membership of committees) and who votes contrary to that conscientiously-held opinion because they consider themselves bound by a decision of caucus is in clear breach of s76B of the Act."  That is because "to exercise a vote as a result of dictation by any outside body is not an impartial exercise of his or her responsibilities in the interests of the local community. It cannot be an impartial exercise of responsibility to act under dictation and contrary to personal judgement and belief. In almost all circumstances to do so would also reflect a failure to act with integrity, and thus breach s76B(a) as well as 76B(b).”

I think this misconstrues the content of the obligations imposed on councillors under section 76B to act impartially and to exercise their responsibilities impartially.

In the Second Reading Speech of the Bill which inserted s76B into the principal Act it was noted that most of the reforms presented in this bill follow the publication of, and community feedback, of a discussion paper in November 2007 entitled Better Local Governance. (“BLG”).

In Part 1 Supporting Councillor Conduct, Section D, the BLG paper examines each element of what would later become s76B and in relation to “Impartiality” notes:

“Councillors must endeavour to make decisions solely in the public interest and on the basis of merit. They must never improperly confer advantage or disadvantage on any person or organisation.”

In my opinion, this principle of conduct appears to attempt to regulate Councillors conduct in relation to council decisions which will directly affect certain people or organisations such as the award of tenders.  It is not intended to prohibit councillors from voting on party lines in elections, whereby any advantage or disadvantage will merely be the indirect result of the performance of one candidate when compared to the performance of another.

Similarly, when discussing “Integrity” the paper notes:

“Councillors must not place themselves in circumstances where they have financial or other obligations to other persons or organisations that may unduly influence them in the performance of their official duties.”

Again, this principle of conduct would have negligible bearing on the ability of a councillor to vote along party lines, but rather is intended to ensure that they do not place themselves in legitimate conflicts of interest.

Therefore, the assertion that the obligations contained in the Rules regarding caucus decisions would be in breach of the Local Government Act cannot be sustained.  

There is an implied suggestion that there is a very close connection between this scenario and that that unfolded in the Brimbank City Council fiasco a few years ago.  In that case, it was alleged, that a number of councillors had behaved inappropriately and breached s 76B.

However, on any view the types of conduct that was complained about in Brimbank was far more serious than the alleged breaches of the local Government Act complained of here, and that in reality the two scenarios bear very little resemblance”.

Based on the advice I have received from ALP’s legal firm, I reject the material submitted by Councillor Kathleen Ward-Mathews.
Councillors Stella Kariofyllidis, Kathleen Ward-Mathews and Alyce Pryor blatantly breached Rule 12.6.6 when they in open Council defied the decisions taken at the Caucus on November 24th 2009 and voted with Non Labor Councillors to defeat Caucus endorsed candidates.

This decision resulted in Councillor Enver Erdogan losing the Mayoral position, Councillor Michael Teti lost the portfolio of Social Development and Councillor Lambros Tampinos lost the portfolio of Economic Development.

This flagrant calculated and deliberate breach of the Rules requires severe punishment.

Councillor Stella Kariofyllidis has been a member of the ALP since 1988 but was suspended for a previous breach of the rules in 2005 (reinstated 2007). Councillor Kathleen Ward-Mathews has been a member of the Party since 1994.  Councillor Alyce Pryor has been a member of the party since 2003.

All three people are highly intelligent persons who hold high office as Councillors.  They would have been clearly aware of their pledge on joining the party and their ongoing adherence of the rules.

Their conduct in breaching the rules in the election of Mayor and other official positions for the Moreland Council is a breach at the higher end of the scale.

I therefore expel Councillor Stella Kariofyllidis for a period of 3 years.

I expel Councillor Kathleen Ward-Mathews and Councillor Alyce Pryor for a period of 2 years.

These expulsions are effective from 19th March, 2010.
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